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that the payment of damages for torts would divert trust funds from the 
purposes of the trust and would tend to discourage possible donors to charities, 
to the detriment of the public welfare. Abston v. Waldon Academy (1906) 118 
Tenn. 24, 102 S. W. 351 (the plaintiff being a student in the defendant academy). 
A number of states explain the exemption on the theory that beneficiaries of the 
charity assume the risk of negligent injuries. Powers v. Homeopathic Hospital 
(1901, C. C. A. 1st) 109 Fed. 294; cf. Paterlini v. Memorial Hospital (1918, C. 
C. A. 3d) 247 Fed. 639. This theory, of course, permits recovery when the 
plaintiff, as in the principal case, does not belong to the class of persons who 
enjoy the benefits of the charity. Bruce v. Central M. E. Church (1907) 147 
Mich. 230, no N. W. 951 ; Hordem v. Salvation Army (1910) 199 N. Y. 233, 92 
N. E. 626; Marble v. Nicholas Senn Hospital (1918, Neb.) 167 N. W. 208. 
While rejecting these distinctions and adhering to their own doctrine founded 
on public policy, the court asserts that "public policy is not a thing inflexible" 
and that distinctions must be made from time to time as sound reason may 
dictate. Under the circumstances of the principal case, public policy is deemed 
to demand the imposition of liability. A few authorities in accord are cited 
in the opinion. Winnemore v. Philadelphia ( 1902) 18 Pa. Super. Ct. 625 ; 
Holder v. Mass. Horticultural Soc. (1912) 211 Mass. 370, 97 N. E. 630. It is 
submitted that the result of the decision is sound and in accord with modern 
tendencies to restrict the rule of general immunity of charities. 

Conflict of Laws — Jurisdiction — Degree Affecting Foreign Realty. — In 
a suit brought before the United States District Court for the Southern Divi- 
sion of the District of Idaho, against a Nevada corporation, the plaintiff charged 
the defendant with using excessive quantities of water for irrigation in Nevada 
from a river which also supplied the plaintiff further down stream in Idaho. 
The federal court ordered, (1) that the defendant should not use more than a 
stated quantity of water, (2) that it should place water meters on its Nevada 
land to register the amount taken, and, (3) that the plaintiff should have the 
privilege of going on that land for the purpose of inspecting the meters. The 
defendant appealed on the ground, among others, that the court had no juris- 
diction to enter such a decree respecting foreign land. Held, that the decree 
below was correct. Vineyard Land & Stock Co. v. Twin Falls Salmon River 
Land & Water Co. (1917, C. C. A. 9th) 245 Fed. 9. 

See Comments, p. 946. 

Constitutional Law— Admiralty— State Workmen's Compensation Acts 
not Applicable to Injuries within Admiralty Jurisdiction — Effect of 
Amendment by Congress. — By consent or without objection from the respond- 
ents as to jurisdiction, the New York State Industrial Commission had made 
awards to employees in cases within the jurisdiction of admiralty, prior to the 
announcement of the decision in Southern Pacific Company v. Jensen (1917) 
244 U. S. 205, 37 Sup. Ct. 524, 61 L. Ed. 1086, Ann. Cas. 1917 E 900, discussed 
in (1917) 27 Yale Law Journal, 255. Held, that, under that decision, such 
awards were invalid, and that they might now be set aside, since want of juris- 
diction of the subject matter could not be waived; also that admiralty jurisdic- 
tion extended not only to repairmen working on a ship anchored in navigable 
waters, but also to dockworkers employed under maritime contracts. Sullivan 
v. Hudson Nov. Co. (1918, App. Div.) 169 N. Y. Supp. 645. 

A stevedore was injured while assisting in unloading a vessel. On the 
authority of Southern Pacific Company v. Jensen, supra, it had been held that 
compensation could not be awarded under the Louisiana Compensation Act. 
On rehearing it appeared that meanwhile (Oct. 6, 1917) Congress had amended 
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the act dealing with the grant of admiralty jurisdiction to federal courts, and 
saving to suitors their common law remedies, by adding to it the words "and 
to claimants the rights and remedies under the compensation law of any state." 
40 U. S. St. at L. 385. Held, that admiralty had no jurisdiction, since the 
stevedore was engaged in unloading, that Southern Pacific Company v. Jensen 
was distinguishable as a proceeding in rem, and that in any event the amend- 
ment applied and operated retroactively to permit the awarding of compensation. 
Veasey v. Peters (1917, La.; rehearing, 1918) 77 So. 948. 
See Comments, p. 924. 

Contracts — Impossibility of Performance — Effect of Government Order 
Suspending Work. — The defendant contracted to construct a system of reser- 
voirs to be completed within six years. Eighteen months after the work was 
begun the Minister of Munitions, acting under authority conferred by the 
Defence of the Realm Act, ordered the defendant to cease work and requisi- 
tioned his plant. The plaintiff sought a declaration by the court that this order 
was covered by a section of the contract which empowered the plaintiff's 
engineer to extend the time in case of any "difficulties, impediments, obstruc- 
tions" or "oppositions" in the work, without affecting the obligation of the con- 
tract. Held, that the contract was dissolved by the order. Metropolitan Water 
Board v. Dick, Kerr & Co. (1917, H. of L.) 117 L. T. Rep. N. S. 766. 

Following the rule stated in an oft repeated dictum in Paradine v. Jane (1647, 
K. B.) Aleyn 26, subsequent impossibility has been held not to discharge the 
promisor. School District v. Dauchy (1857) 25 Conn. 530. But an early excep- 
tion to this rule was subsequent impossibility by action of the public authorities, 
through legislation or otherwise. Baily v. De Crespigny (1869) L. R. 4 Q. B. 
180. The general rule was restricted further by readiness to imply a condition 
of the continued existence of some person or thing, as in Taylor v. Caldwell 
(1863, Q. B.) 3 B & S. 826; Dexter v. Norton (1871) 47 N. Y. 62. And with 
the implication of a condition to excuse performance where impossibility super- 
venes due to events that cannot be regarded as having been in the contempla- 
tion of the parties, the "rule" is practically destroyed. See Baily v. De 
Crespigny, supra, at p. 185; Chicago, etc., Ry. Co. v. Hoyt (1893) 149 U. S. 1, 
14-15, 13 Sup. Ct. 779, 784; Tamplin S. S. Co. v. Anglo-Mexican, etc., Co. (H. 
of L.) [1916] 2 A. C. 397, 403-404. The result seems to be that the promisor 
is now held liable only when he expressly or by reasonable implication assumed 
the risk of the particular contingency which gives rise to the impossibility; but 
judges differ widely in their willingness to find such provision or implication. 
Cf. the opinions in the case last cited. In the principal case, however, the 
impossibility was only temporary. In such cases it has been held that the obliga- 
tion is not discharged but at most is only suspended. Baylies v. Fettyplace 
(1811) 7 Mass. 325; Tamplin S. S. Co. v. Anglo-Mexican, etc., Co., supra. 
Here again, however, the modern tendency is to deal with each case on its own 
facts. It had been held in earlier English cases that a delay arising from a 
cause expressly excepted in the contract might be so long as to amount to a 
"frustration of the adventure," so that to require performance of the obliga- 
tion after such an interval would be, not the enforcement of the original con- 
tract, but the substitution of a new one. Geipel v. Smith (1872, Q. B.) 26 L. T. 
Rep. N. S. 361; Jackson v. Union Marine Ins. Co. (1874, Ex. Ch.) L. R. 10 C. 
P. 125. The decision in the principal case applying the same doctrine to 
enforced suspension by compulsion of law seems a reasonable one. The diffi- 
culty of drawing the line, however, between those delays which are regarded as 
mere temporary interruptions, and those involving a "frustration of the adven- 
ture," is illustrated by a comparison of the principal case with the Tamplin S. 
S. Co. case, supra. 
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